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INTRODUCTION

Applicant, Sencvie Fineda, was employed by R.D. Olsen Construction
Corﬁpany on February 7, 1291 when he claimed to have sustained injury in the
course of his employment 'to“his neck, back,.right arm, headaches, and right Je'g.
The matter proceeded 1o trial and a Findings and Order issued on July 1‘3‘, 1994,
It was found ‘flwa’t applicant did not sustain an injury arising ocut of and occurring
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in the course and scope of his employmant. On the basis of that finding, a take
nothing issuad and all liens for both treatment and medical-legal charges were
denlied.

Petitioner is an entity who ciaims to represent the interests of Bijan
Zardouz, M.D. one of the lien claimants. Dr. Zardouz filed a lien for medical-legal
services in the amount of ¢1,781.00. Based on the false and inaccurate history
recounisd by applicant, it was found that ali rmedical-legal liens would be denied.

It is from this portion of the Finrdings and Order that Petitioner has filed an
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untimely, unverified Petition for Recensidera’cion.. The Petition claims that the

Judge acted without or in excess of her powers-and that the evidence does not

justify the finding of fact.

DISCUSSION -

o

Petitioner’s first argument is a due process argumeant in which it claims.
that the "NIT procedure denies it its due process rights to a hearing”. That may
argUably be true, however, it is not an issus in this case. At all iimes, Petitioner
was apprised of the proceedings in this case. Dr. Zardouz was given hotice of all
conference and trial dates which were set in this matter. Dr. Zardouz's
representative appeared at 'zhc-;\/!andatory;sfattlemen"r. Confersnce on 2/18/92 and

at trial caiendars on June 22, 1993, October 12, 1993, and April 20, 1894. The

trial proceeded on April 20, 1994 with Dr. Zardouz's representative in



attendance. As Dr. Zardousz was represented at trial there was no need to issue a
Noti_ce of Intention.

Petitioner's next peoirt is that the ‘“threshold requirement of demonsirating
good cause based on an evidentizry record” before “hearing” of the case in chief
places an undue burden to the wrejudice of iisn claimant’. That contention makes
absolutely no sense as there was rio requiremem: that lien claimant demonstrate
good cause prior to a hearing. This matter proceeded o trial and all issues were
decidéd along with the case in chief.

Patitioner complains that the “summary denial procedure does not permit
proper preparation for litigation nor access to the oppor"tuni';y for a hearing”.
There was no summary dernial, Petitionsr was present at all stages of the
proceedings and, specifically, at the trial in this matter.

As to the remaining contentions, there certainty was evidentiary basis to
disallow 'the fien claims. Applicant’s testimony was found to be totally without
credibility. As the history given to Dr. Zardouz was completely Talse and
inaccuraie, the report which was filed was totally worthless io provide evidence
on any of the issues in this case.

Petitioner contends that contested lien ciaims should be addressed after
the worker’s case in chief has been resolved. That is con rary to the Policy &
Procedure Manual and cormon sense. Expec;iency and judicial. economy reguire
that all issues of a case be cecided at one time.

Petitioner claims that it did not have an “opportunity to investigate
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discover, develop .and present svidence in a separate hearing on its lien claim”. I
is accurate that there was not a SBDC.?’«S‘J[G. hearing on petitioner’'s lien claim.
HoWever, there was & hearing and, as pstitioner was apprised of all phases of
development of the case, it cleariy had every opportunity 1o “investigate,
discover, develop and present evidence” if is sc chose. .Clearly-, thay chose not to
do anything until after a decision issued denying their lien.

Petitioner goes on to cite Labor Code 854904 and 4906 and its prohibition
to disallow a lien without a hearing as well as Title 8, California Code of Regs.,
Reg_. §10500 requiring ser'vioe of all orders, etc. They seem to be claiming again
that they were not given netics or an opporiunity o be heard whan the true fact
is that there were given notice, they did zopear, and they did have an opportunity
to be heard.

It appears that the Petition filed in this case is nothing more than s form.
Very little, if any, of the conteniions of Petitionser apply to be the case at bar.

The entity that filed the Petition iz either unsware or uninterested in what

occurred at the trial level and has filed & Petition that has no bearing on this case.

In reality, | do not even know if this entity has standing to be file the
Petition on behalf of Dr. Zardouz. Throughout the proceedings, Dr. Zardouz was .
represented by Lien Collections, 'nc. who f!%fa;i a letter dated March 13, 1995
which was a "authorization to be WITHDRAW our NOTICE OF

REPRESENTATION”. At nc time thereafter, did the WCARB receive a Substitution
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of Attorney form ndhﬁahnrz that Dr. Zardouvz is now represented by International
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Medical Financials.

i

BRECOMMENDATION

It is respectfully reguested that the Petition for Reconsidaration be denied

as it is both untimely and unverified. Further, it is respectfully requesied that the

Board consider impesing sanctions pursuant to be Labor Code 85813 for the

filing of a frivolous Petiticn.

It should also be noted that a copy of the Petition for Reconsideration will
accompany the Report and Fecommendation of Workers’ Compensation Judge
when it is served on defanss attomsy. Thiz action is bei; 1g taken as the proof of

service does not indicate that defense atiorney has been served.
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